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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GrraLp C. MANN -
Maroh 4, 1939

Honoradble Howard Hartrog

Committes on State Affairs \

Bouse of Representatives \

Austin, Texas \\

Dear Sir: N

Opinion No, 0=38
apé "offigers™ within
- f the ¢two year

¥e are in rscel ur letter of Fedbruasry 17, whereln
you quest the opinion départment on several qusstions re-
lating to the bills 'which are nay papding before the Committee on
State affairs which purpe¢ up, & Civil Service Commission for

all State depa P : Ipasmuch as your first two ques-
tions are 80 _dlodely intarre :

i who is an cofficer under this

constitutitnal limitation?” -
Article 16, Section 30, of the Constitution of -Texas pro-
vides in part: "“The duration of sll offices not fixed by this Con-

stitution shall naver exceed two years * * *,»

The Texas Supreme Court has repeatedly held that this pro-
vision forbids the legislature to oreate the term of any office for
more than two years. The reason for this provision is well stated
by the Supreme Court in the case of Ximbrough vs, Barnett (1900) 93
Tex. 301, 55 S.,¥. 120, in the opinion by Brown, J., at page 121:
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*The convention whioh framed our Constitu-
tion nemed the principal officers who were to
discharge the funotions of]{government for the
stste and oounties and some subdivisions of
gounties, 2and to sach naned office from Gover-
nor to oconstadle, except notary pudlie, fixed
a tern ror which it should de held, The terms
renged from six years for the appsllate oourts
and railroad ocommissioners down to two years
for almost every other office. It is manifest
that the oconvention 41d not desirs or 1latend
that public servants of this state should hold
their offioes for a great length of time, but
it was the poliocy that they should return to
the power under which they received their au-
thority for its renewal at short intervals; and
heving applied this rule to all the offices
named by them, save the one, it placed a limi-.
tation upon ths aotion of the lLegislature as to
such officés as it might oreate.,”

Statutes and ordinances which have attempted to areate of-
fices for a term longer than two years have bdeen declared unoonstitu-
tional, San Antonio Independent School Distriot vs., State, (Ct, Civ,
App., writ of error refused) 173 8.¥. 526; Commissioners' Court of
Limastope County, et al. vs, Garrett, et eal. (Tex. Comm. App.,) 1922)
238 8.%W. 970 (reversed 230 S.¥. 1010). ,

As will hereinafter be shown, the term "offioce" as used in
Article 16, Seation 30, of the Constitution doess not apply to all po-
sitions of employment of the state or 1lts subdivisions, but only to
cortaln olapses of positions, The Constitution does not attempt to
define the generic terms “office™ or “offioers"™. Many general defi-
nitions can be found in the text books and cases, dut the applicas
tion of these definitions to speoifio borderline caszes is extremely
aifficult. Coasideradls confusion exists 1n the Texas sases in ap-
plying the definitions to speocifio instances in distinguishing be-
twesn “offioers” and other olassifioations,

The most favored dsfinition of the term “office™, which has
’sen quoted with approval many times by Texas courts, is the one given
’y Meohem in his work on Public Offigers, as follows: .

"A public office is the right, authority and
duty oreated and conferred dy law, by whiech, for
a given period, either fixed by law or enduring
at the pleasure of the oreating power, an {ndi-
vidual 18 invested with some portion of the sov-
ereign functions of governmeat, to be exerclsed
by him for the besnafit of the publio* * *. The
mret imoartant charasteristic whish disatinguishesn
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the oreation and conferring of an office involves
a delegation to the individual of some of the sov-
ereign funotions of government, to de exercised by
him for the denefit of the pudlio; that some por-
tion of the sovereignty of the sountry, either leg-
islative, executive, or judioial, sttaohes for the
time being, to be exercised for the putlic benerit,
Unless the powers oconferred ars of this nature, the
individual is pot a publio offioer.”

As a guide for the application of this definition, let us
exanine speoirio instances wherein the Texas courts have distin-
guished between an officsr and a non-officer, and the oriteria upon
which they have based such distinotions., Policemen wers held to be
“"officers™ within the meaning of Artiocle 16, Sesction 30, of the Con-
stitution in McDonald, st al. vs, City of Dallas, et al, (Dallas Ot.
of Civ. App, 1934) 69 S.W, (24} 175, affirmed by Supreme Court in
98 S.¥. (24} 167, reverssd on other grounds {n 10% B8.¥%, {(24) 725
and 107 8.%, (24) 987, The Court of Civil Appeals pointed ocut that
a policenan waa defined as a "psace officer™ by Article 38 of the
Code of Criminsl Procedure, 1925, Policemen and firemen havs bdeen
regarded as officers. Callaghan, Mayor vs. MoGown (Ct. of Civ., App.
1905}, 90 8.W. 319, writ of error refused. 1In City of Houston vs.
Albers, 32 Tex., Civ, App. 70, 73 S.W, 1084, it was held that under
the Civlil Service provisions of the Houston sharter, policemen held
offige for two years on good bshavior, but that dbecause of Artiocle
18, Seotion 30, of the Constitution, they ceased to de officers de
Jure two years from their appointment, unless reappointed,

In Bllis vs, Holoombe, 69 S.W., (24) €49, writ of error re-
fused, the ocourt deoclared that the “"superintendent of the identifi-
oation bureau of the police department of the oity * * * is not an -
officer of the olty, dbut a highly qualifried expert employee working
in the polioce department of the oity." On the other hand, a warrant
officer in the same police departmsnt was held to be an "officer" by
the Texas Supreme Court in Holcombe vs. Grote, 102 8,W. (24) 1041,
if such office had ever been legally created, Ip this case it was
held that the offioce of warrant officer had not desn oreated by the
oharter for the reason that it did not speocify the number of suoh
offisss, The court said: *"An ordinance attempting to oreate an
indefinite pumber of offices without a maximum limitation is void."
A ¢ity olerk has deen held to be an officer, State sx rel. Bovee
vs. Catlin, 84 Tex. 48, 19 S.¥, 20E&. A olty Superintendent of
Sohools 18 an offiocer. Kimdbrough vs. Barnstt,(Tex. S. Ot. 1900},

93 Tex. 301, 55 S.¥W. 120; but an assistant County School Superinten-~
dent was hald not to be an officer, Keepesr vs, Stewart {Eastland Ct.
Civ. App. 1933), 686 S.%. {22} 812, writ of error refused., In this
gsase the court ssid that since the Supsrinterndent should at all times
have the right to discharge his asalstant beoeuse he was responsidle
for hia asta. suoh assistant should not %8s considered an offiocer. For
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the sans reason a deputy pudlioc weligher was held to de an "officer"
in Findley vs. Calloway, (Dallas Ct. of Civ, App, 1923] 248 S.¥W.
681, In Pfeffer vs. Mahnke, 260 S.¥W, 10351, the Commission of Ap-
poals deolared that the ohief aslerks of the Comptroller and Sedore~
tary of State were officers, for the reason that they perfors their
dutles "by virtue of authority of the Legislature in the same way
that their ochiefs perform them.”

*The Deputy Sheriff is an offioer known to the law* * *,»
Towns vs. Harris, 13 Tex. 507. Likewlse a deputy county olerk is
an offioer. Dopges vs, Beall, 41 S.W, (24) 831, writ of errox re-
fused. Members of a school board are officers. San Antonio Inde~
pendent Sohool District va, State, 173 S.W. 525, writ of error re-
fused, as are membars of a board of road commissioners, Commission-
era' Court of Limestone County vs. Garrett, Tex. Comm. of Appeals,
1922, 236 S.W. 970. A deputy supervisor appointed by the Rallroad
Commigsion waas declared to be an officer by a conference opinion of
C. M, Cureton, Attorney Geperal, for the reason, in part, that the
statute used the word “appoint" rather than “employ”. Speocial ooun-
sel omployed by the Attorney General was held not to be an officer
by the Suprems Court in Terrell vs. Sparks, 104 Tex. 191, 135 S.¥,
519, for the reason that he was not required to take the ocath of of-
fice and “had no official relatica™ to the Attorney General. An as-
sistant olty attorney was held not to be an offiocer, Nail va. State,
59 Crim. Rep., 484, 129 S.%, 630. In this ocase the aourt drew a dig-
tinotion betwesn the designation of “assistant"™ and "deputy", imply-
ing that deputlies are officers, but assistants are not, In the case
of Bobertson vs. Ellis County {Ct, of Giv. App.) 84 8,%. 1097, the
oourt held that a distrioct court stenographer was not an officer,
even though the legislature provided for the position and presorided
that he take the oath of office., After quoting Meohem's definition
of an office, quoted adbove, the court held that the two year limita-
tion of Article 16, Section 30, did not apply to & ocourt stenogra-
pher, saying:

"We acnclude that while the position of &
stenographer, under the statute in this state,
miy be, in a sense, an office, and the term
thereof may continue for a period longer than
two years, yet there 13 no such soverelgn func-
tion of government embraced in the powers confer-
red.uron the individual performing its duties as
brings it within the meaning of the word ‘offlice!’
as used in the section of the Constitutlion quoted.”

Based upon the foregoing deoisions of the courts, and at-
texpting to apply the various oriterla sug:ested by them, we ocan
safely copolude that all persons who are sleatad to thelr positions
are "officers™ within the msaning of Artiocle 18, Seotion 30, of the
Const'tution, and of thoss persons obtaining their poaitions by ap-
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polintment, only those are officers who are authorized dy statute
%0 perform goveramental functions in their own right involving soms
oioroino of disoretion., All others are not officers, but mere em-~
ployess,

¥e delieve that the two year limitation of tenure pre-~
soribed by Article 16, Sectlon 30, of the Texas Constitution epplies
only to "offices™ as defined above, and would not apply to "mers em-
ployses within departments such as stenographers, eta.”

Your third question reads:

"1f an employee within s department 1in Texas
is not apn officer would a merit system with ssour-
ity of tenure dbased upon competence bde constitu-
tional for more than two years?"

It isour opinion that & oivil service statute providing \
for tenure of office on good behavior and efficlent service would
not violats the two year tenure provision of the Conatitution as ap-
plied to State employses who are nat "officers™. The civil service
provisions in many olty charters have bdeen upheld as valld., Callag-
han, Mayor vs, ¥oGown, 90 S.W. 319, writ of error refused; Holcombe
vs. Crote, Tex. S, Ct. 1937, 1028 S.%. (24) 1041, iforeover, where
sivil service provisions in oity oharters have been applied to "“of-
floers™ such as policemen, the courts have "read into" the olvil ser-
vice provialons the constitutional two year limitation, so as not to
invalidate the oivil ssrvice provisiocns, Callagham, idayor vs. Molowm
supra; City of Rouston vs, Aldere, 73 8.%, B28; 34 Tex. Jur. 385:
»And the provision (Art. 16, Sec. 30) is not violated by olvil ser-
vioe provisions in statute and municipal charters that officers shall
hold their positions during efficlient servics and good behavior;
these will be construed in oonneotlion with the Constitution to mean

. that positions shall be held during good dehavior for a perliod not
sxoeeding two years." ' :

Question four reads:!

"In viaw of the above, would a state oivil
sarvige systen for departmental employses bs oon-
stitutional?”

So far as Article 16, Seotion 30, is concerned, it is our
opinion that it would not bs upconstitutional. ¥e would, of ocurss,
be unable to pass upon &ll other possible phases of such an act with
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out having the aet itself defore us.

Yours very truly

ATTORNEY GERERAL OF TEXAS

sy Tl AT e,

Waltor R. Iooh
Assistant

WRK:FG
APPROVED

ATTORNEY QENERAL OF TEXAS WWL/



